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IN THE UTAH COURT OF APPEALS 
REGINA LYNN NELL, Lower Court Case No. 904904147 
Plaintiff/Appellee, Court of Appeals Case No. 950107 
-vs-
SANDY KEVIN NELL, 
Defendant/Appellant. Priority Classification 15 
REPLY BRIEF OF APPELLANT 
APPEAL FROM AN ORDER IN THE THIRD JUDICIAL 
DISTRICT COURT, IN AND FOR SALT LAKE COUNTY, 
STATE OF UTAH, THE HONORABLE J. DENNIS FREDERICK PRESIDING 
APPELLANT (hereafter "Defendant" or "Husband") submits the 
following Reply Brief pursuant to Rule 24(c) of the Utah Rules of 
Appellate Procedure: 
SUMMARY OF ARGUMENT 
1. Plaintiff has failed to address the issue of whether the 
Decree of Divorce is clearly ambiguous. Since the Decree is 
ambiguous, Defendant was entitled to have the court address the 
relief he sought at trial. 
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2. Defendant is entitled to credit for a pre-payment of 
child support of $7,200.00. 
3. The trial court committed plain error in awarding 
Plaintiff alimony arrearages. The great weight of the evidence was 
that Defendant had paid alimony in full. 
4. The trial court committed plain error in failing to award 
Defendant reimbursment for health care expenses he had paid for the 
minor children. 
5. The trial court commmitted plain error in refusing to 
hear evidence about Defendant's claim for attorney's fees and 
Plaintiff's claim for attorney's fees. 
ARGUMENT IN RESPONSE TO BRIEF OF APPELLANT 
I. PLAINTIFF HAS UTTERLY FAILED TO SHOW THAT THE DECREE OF 
DIVORCE SPECIFIED WHEN, IF, OR HOW THE LOANS FROM THE 
PARTIES' RESPECTIVE PARENTS WERE TO BE REPAID. THE DECREE 
OF DIVORCE IS CLEARLY AMBIGUOUS ON THIS POINT. 
Point I of Appellee's Brief to this Court, deals with the 
question of whether the parties' Decree of Divorce is ambiguous for 
failing to identify when, how or if the loans made to the parties 
by their respective parents (for the purchase and construction of 
the parties' marital residence) are to be repaid. There is no 
disagreement that the subject Decree of Divorce does not provide 
2 
specific direction on this issue. See Plaintiff's admission of 
same on page 10 of the Brief of Appellee. 
By admitting that the Decree of Divorce failed specifically to 
address this essential issue, Plaintiff is admitting the Decree of 
Divorce is ambiguous. See e.g. Lyngle v. Lyngle. 831 P.2d 1027 
(Utah App. 1992) (holding in a divorce action that a document is 
ambiguous if its terms are "incomplete" such that they create 
confusion as to its meaning) . The conclusion that the Decree of 
Divorce is ambiguous is further supported by the standard rules of 
document construction which provide that ambiguous provisions of a 
writing (such as a Decree of Divorce) are to be construed against 
the drafter (the Plaintiff in this case) to avoid misrepresentation 
by the drafter. Home Sav. & Loan v. Aetna Cas & Sur., 817 P.2d 
341, 347-48 (Utah App. 1991). 
Plaintiff has put forth no authority to rebut the holdings in 
Lyngle or Home Savings. Rather, Plaintiff has "beaten to death" 
one portion of Defendant's ambiguity argument, dealing with the 
interpretation of the phrase "all costs and expenses of sale," 
while almost ignoring the fact that the Decree of Divorce failed to 
identify when or if the loans from the parties' respective parents 
were to be repaid. 
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In short, Plaintiff has utterly failed to refute Defendant's 
claim that the parties' Decree of Divorce is ambiguous. Should 
this Court find the Decree of Divorce to be ambiguous, Plaintiff's 
argument on the issue of child support falls and the lower court 
ruling should be reversed. 
II. THE TRIAL COURT ERRED IN NOT FINDING THE DECREE OF 
DIVORCE AMBIGUOUS, AND THEREFORE, PLAINTIFF'S ARGUMENT 
THAT THE TRIAL COURT HAD SUFFICIENT EVIDENCE TO FIND THAT 
DEFENDANT OWES ANY SUM FOR DELINQUENT CHILD SUPPORT IS 
NONSENSICAL. 
Plaintiff's admission that the Decree of Divorce failed to 
address an essential issue between the parties, and is therefore 
ambiguous, requires this Court to reexamine the trial court's 
erroneous findings on the issue of child support. 
The importance of this admission by Plaintiff is shown as 
follows: First, Plaintiff testified that the real estate loans 
provided by their respective parents were to be repaid. (TR 41-42) 
Second, given this admission by Plaintiff, these loan amounts 
should have been deducted from the proceeds of the sale of the 
parties' marital residence prior to division of said proceeds. (TR 
7 referring to Trial Exhibit No. 4) Third, pursuant to Trial 
Exhibit No. 4, after the deduction of Plaintiff's one-half of the 
children's medical expenses, deduction of costs paid by Defendant 
to repair the home, deduction of personal loans made by Defendant 
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to Plaintiff and deduction of one-half the money received by 
Plaintiff from the buyers prior to the sale, Plaintiff received 
more than half the sale proceeds, in the excess amount of 
$10,476.72. In other words, she was "ahead" $10,476.72. A copy of 
the accounting of the proceeds of the sale of the marital residence 
is attached hereto as Appendix "A". 
After negotiations, Defendant agreed to forgo receiving the 
$10,476.72, and consider that money as a prepayment of child 
support in the discounted stipulated amount of $7,200.00. 
Plaintiff agreed to receive the additional funds from the closing 
as a child support prepayment. (TR 52) (This $7,200.00 pre-
payment was supported by the Affidavit of Ray Garn, which was 
admitted into evidence as Trial Exhibit No. 29, and which is 
attached hereto as Appendix "B".) 
There was no evidence provided at trial to contradict the fact 
that this $7,200.00 prepayment of child support was made, nor did 
Plaintiff provide any information in the Brief of Appellee to the 
contrary. The only dispute, as identified in Appellee's Brief 
(page 12) , was whether Plaintiff was "legally entitled" to this 
$7,200.00 child support prepayment over and above the regular child 
support payment. However, Plaintiff cannot be "legally entitled" 
to anything in a divorce not authorized by the Decree. 
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Plaintiff complains Defendant has failed to marshall the 
evidence. In fact, this summarizes all the evidence pertaining to 
the pre-payment and Plaintiff fails to show in her brief where 
there is other evidence to the contrary. Based on this status of 
the evidence, the trial court committed plain error in failing to 
give Defendant any credit for the $10,476.72 he had previously 
relinquished. 
III. PLAINTIFF'S EVIDENCE ON THE ISSUE OF ALIMONY ARREARAGES 
WAS NOT ONLY INSUFFICIENT, BUT CONTRARY TO THE GREAT 
WEIGHT OF EVIDENCE. 
In the Brief of Appellee, Plaintiff claims that the only 
relevant evidence available on the issue of the alleged delinquent 
alimony arrearages is provided in Trial Exhibit No. 18 and the 
testimony of Plaintiff (TR 58). The gist of Trial Exhibit No. 18 
is that Defendant allegedly owed Plaintiff $17,600.00 in alimony 
for the period January 1991 through August 1994, and paid only 
$12,517.00, for a net difference of $5,083.00. (A copy of Trial 
Exhibit No. 18 is attached hereto as Appendix "C") Plaintiff 
admits in her Brief that she was not sure of the correctness of the 
amount she claimed for delinquent alimony. (Appellee Brief 15 and 
TR 58). 
Not only is the alleged alimony amount claimed by Plaintiff 
highly suspect by Plaintiff's own admission, but it is contrary to 
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the information contained in documents supplied to both parties by 
the Office of Recovery Services. (See Trial Exhibits No. 13 and 
17) (A copy of Trial Exhibits No. 13 and No. 17 is attached hereto 
as Appendix "D") These documents show a "zero" alimony balance is 
owed by Defendant to Plaintiff, at the point in time Plaintiff 
claimed a substantial arrearage. 
Since an independent accountant (Office of Recovery Services) 
calculated Defendant's alimony arrearage to be zero, Defendant 
claimed the arrearage to be zero, and Plaintiff herself admits that 
she is unsure of her own figures, the trial court committed plain 
error in accepting Plaintiff's alimony arrearage calculation. 
IV. PLAINTIFF HAS FAILED TO REFUTE ANY OF THE MEDICAL AND 
DENTAL EXPENSES PAID BY DEFENDANT ON BEHALF OF THE 
PARTIES' MINOR CHILDREN. 
In her Brief, pages 18-20, Plaintiff provided but a small 
portion of Defendant's testimony on the issue of medical expenses 
incurred on behalf of the parties7 minor children. Rather than 
refuting Defendant's claim, this testimony supports Defendant's 
claim for reimbursement of one-half the out-of-pocket medical 
expenses incurred by Defendant on behalf of the parties' minor 
children in the amount of $11,098.21, by verifying various expense 
items. Brief of Appellant on pages 18 to 23. 
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Contrary to the claims of Plaintiff, Defendant has marshalled 
all the evidence on the issue of medical expenses incurred by 
Defendant on behalf of the parties' minor children. This evidence 
was provided to the trial court, through the direct testimony of 
Defendant and the admission of trial Exhibit No. 5. This evidence 
was summarized for this court on pages 18-23 of the Brief of 
Appellant. Plaintiff has utterly failed even to attempt to refute 
said evidence. The trial court committed plain error in ignoring 
all the evidence and refusing to give Defendant credit for any 
health expenses he paid. 
V. PLAINTIFF'S CLAIM THAT THE TRIAL COURT PROPERLY APPLIED 
THE FACTORS CONTAINED IN UTAH CODE ANN. SECTION 30-3-3 IN 
AWARDING ATTORNEY'S FEES IS WITHOUT MERIT 
Pursuant to cases interpreting Utah Code Ann. Section 30-3-3, 
an award of attorneys fees is to be made upon an evaluation of the 
following factors: (1) financial need of the receiving party, (2) 
the ability of the other party to pay, and (3) the reasonableness 
of the requested fee. Bell v. Bell. 810 P.2d 489 (Ut. Ct. App. 
1991). 
Plaintiff failed even to address the impact of the court's 
failure to permit questioning on Plaintiff's ability to pay 
attorney's fees. (TR 71) This refusal by the trial court was a 
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clear abuse of discretion and warrants a reversal of the trial 
court's finding on the matter of attorney's fees. 
Plaintiff's only response to the trial court's clear abuse of 
discretion was to state that Defendant had not marshalled the 
evidence. Clearly, the failure of the trial court to apply the 
Bell factors to the underlying facts of this case is an abuse of 
discretion warranting a reversal of the trial court's award of 
attorney's fees. Since the court would not hear testimony mandated 
by Bell decision and by Utah Code Ann. Section 30-3-3, there is no 
other evidence to marshall. 
CONCLUSION 
Based on the foregoing and the Brief of Appellant, the trial 
court's Order should be reversed. This matter should be remanded 
to the trial court for entry of a order relieving Defendant of the 
Order and Judgment entered by the court below on January 20, 1995. 
Defendant should be found to have pre-paid child support in the 
amount of $7,200.00. He should be awarded judgment against 
Plaintiff for one-half the medical expenses he paid for the 
children in the sum of $5,549.10. He should be found current in 
his alimony obligation and awarded attorney's fees and costs in 
this matter, as well as attorney's fees incurred on this appeal. 
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RESPECTFULLY SUBMITTED this __/__'day of -^~V'jl«'"V>, 1995. 
CORPORON Sc WILLIAMS 
0 ;U A 
TERRY A. SPENCER, Ph.D. 
Attorney for Defendant/Appellant 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I am employed in the offices of Corporon 
SL Williams, attorneys for the Defendant/Appellant herein, and that 
I caused the foregoing APPEAL BRIEF OF APPELLANT to be served upon 
Plaintiff/Appellee by placing two true and correct copies of the 
same in an envelope addressed to: 
NOLAN J. OLSEN 
OLSEN Sc OLSEN 
8138 South State Street 
Midvale, Utah 84047 
and depositing the same, sealed, with first class postage, pre-paid 
thereon, in the United States mail at Salt Lake City, Utah on the 
4 i — day of ^ ^ ^ . t W r- 1995. 
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A P P E N D I X " A " 
AN ACCOUNTING OF THE PROCEEDS OF 
THE SALE OF THE MARITAL RESIDENCE 
GROSS PPROCEEDS FROM SALE $105,864.45 
Less Loan from Plaintiff's Parent's 17,500.00 
Less Loan From Defendant's Parent's 26,800.00 
NET PROCEEDS FROM SALE $61,564.45 
Plaintiff's Share of Net Proceeds $30,782.22 
(1) Less one-half of unpaid medical 3,038.01 (1) 
expenses incurred for the minor 
children pursuant to paragraph 
10 of Decree 
(2) Less one-half of the repair cost 526.81 (1) 
incurred by Defendant on the 
marital home 
(3) Less the amount paid by Defendant 1,950.00 
for Plaintiff's Breast Surgery 
(4) Less the Business start up loan 10,000.00 
from Defendant to Plaintiff 
(5) Less one-half of the money received 1,430.00 
by Plaintiff from Buyers priopr to 
closing 
Subtotal $13,337.41 
Plus Amount Plaintiff is to pay to her parents 17,500.00 
Total Amount Due to Plaintiff $31,337.41 
Amount Received by Plaintiff 41,814.13 
Overage received by Plaintiff 10,476.72 
(1) This was the origonal amount contained in Defendant's prior 
submitted affidavit. This number will be updated at trial• 
[* DEFENDANT^ 
EXHIBIT 
M 
AN UPDATED ACCOUNTING OF THE PROCEEDS OF 
THE SALE OF THE MARITAL RESIDENCE 
GROSS PPROCEEDS FROM SALE 
Less Loan from Plaintiff's Parent's 
Less Loan From Defendant's Parent's 
NET PROCEEDS FROM SALE 
Plaintiff's Share of Net Proceeds 
(1) Less one-half of unpaid medical 
expenses incurred for the minor 
children pursuant to paragraph 
10 of Decree 
(2) Less one-half of the repair cost 
incurred by Defendant on the 
marital home 
(3) Less the amount paid by Defendant 
for Plaintiff's Breast Surgery 
(4) Less the Business start up loan 
from Defendant to Plaintiff 
(5) Less one-half of the money received 
by Plaintiff from Buyers priopr to 
closing 
Subtotal 
Plus Amount Plaintiff is to pay to her parents 
Total Amount Due to Plaintiff 
Amount Received by Plaintiff 
Overage received by Plaintiff 
$105,864.45 
17,500.00 
26,800.00 
$61,564.45 
$30,782.22 
5,549.11 
648.85 
1,950.00 
10,000.00 
1,430.00 
$11,204.26 
17,500.00 
$28,704.26 
41,814.13 
13,109.87 
A.I>r>ElSrDIX " B " 
TERRY R. SPENCER #6335 
Attorney for Defendant 
CORPORON & WILLIAMS, P.C. 
310 South Main Street 
Suite 1400 
Salt Lake City, Utah 84101 
(801) 328-1162 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
IEGINA LYNN NELL, : 
AFFIDAVIT OF RAY GARN 
Plaintiff, : 
vs- : Civil No. 904904147 DA 
ANDY KEVIN NELL, : Judge J. Dennis Frederick 
Defendant* : Co mm. Michael S. Evans 
PATE OF UTAH ) 
)ss. 
)UNTY OF SALT LAKE ) 
Ray Garn, being first duly sworn upon oath, deposes and 
ates as follows: 
1. I am over the age of 18 and a resident of Salt lake 
anty. 
2. I am not a party to this action, nor am I related to 
> parties to this action. However, I am familiar with both 
ties to this action. 
3. I am a real estate agent, licensed to sell real 
ate in the State of Utah. I am currently employed by ERA 
Village Realtors. 
4. On or about October 12, 1993, I attended the closing 
meeting at Guardian Title on the sale of property located at 2195 
West 13 250 South, Riverton, Utah. The sellers of this property 
were Regina Nell and Sandy Nell. 
5. During the closing meeting Regina Nell became very 
agitated over the amount of equity she was to receive from the sale 
of the subject real property, and demanded that she receive 
additional money to allow her to be able to purchase her current 
residence. To solve this problem Sandy Nell offered to prepay 
child support payments for one year, and Regina Nell accepted this 
offer. Attachment "A11 is a written statement I drafted at the time 
of closing pertaining to this issue. 
The Affiant Further Sayeth Not. 
DATED this /*/ day of (Lfji 7/ , 1994. 
4*w? 
_ A CL^ 
Ray Garn / 
SUBSCRIBED AND SWORN to before me this / I day of 
., 1994. 
Notary PuMic ^7 
Residing in SALT LAKE COUNTY 
My Commission Expires 
-/& s>//i \ ' sczrzfr NOTAR^PUBLKT i 
1 / £ £ £ H 3 \ K1MBERLY K. CONNOLLY ' 
,\ Key Bank of Utah 
) 3135 South 1300 East 
* Salt L2ke City. Utah 84106 
My Commission Expires 9/16/S6 
STATE O r UTAH 
s a ^ S t 
ERA" VILLAGE, REALTORS® 
Regina Nell told Sandy Nell that she would give up one year 
of child support in exchange for a larger amount of proceeds 
from the closing on the home shared by them during their 
marriage -
ftay Gam 
275 E. 6100 SO. • MURRAY, UT 84107 • 801-263-0878 
Each office independently owned and ooerated 
Ai>t>EisrDxx ••c»» 
NOLAN J. OLSEN 
Utah State Bar No. 2464 
OLSEN & OLSEN 
Attorneys for Defendant 
8138 South State Street 
Midvale, Utah 84047 
Telephone: 255-7176 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
SANDY KEVIN NELL, 
Plaintiff, 
vs. 
REGINA LYNN NELL, 
Defendant. 
ACCOUNTING ON 
DELINQUENT ALIMONY 
Civil No. 940902163 
Honorable Glenn K. Iwasaki 
January 1991 thru August 1994 
$400.00 per month 
Paid 
$17,600.00 
$12,517.00 
Total Delinquent Alimony $ 5 ,083 .00 
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